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When World War I ended in 1918 the issue of the punishment of war crimes was
central, not only to many members of the governments of the victorious allies, but
also to many jurists who had already worked on the topic during the war.1 David
Lloyd George, Prime Minister of Great Britain at the time, won the election
immediately after the end of the war with the slogan “Hang the Kaiser” and
Benjamin Clemenceau, Prime Minister of France, insisted that Germany would
have to pay for the war and that those responsible not only for war crimes but
also for the outbreak of the war would have to be punished. All of this finally
resulted in articles 227 to 230 of the Versailles Treaty that were, with the excep-
tion of the article relating to the former Kaiser, almost literally also incorporated
into the treaties with Austria, Hungary, Bulgaria and the Ottoman Empire. These
articles were the work of the so-called Responsibilities Commission set up by the
Preliminary Peace Conference2 and of the council of four, which had decided on
the final wording of these articles. Within the commission as well as among the
four leading statesmen of the Paris Peace Conference there had been no full
agreement on the fact what a war crime exactly was and as to whether the unleash-
ing of a war was to be considered a war crime or not.3 This was not surprising as
the term “war crime,” used for the first time in 1872 by Johann Caspar Bluntschli
in his Modern International Law of Civilised States to describe the crimes of franc-
tireurs in the Franco-German War,4 had not been frequently used before the
beginning of World War I and was therefore only loosely defined. Consequently,
the commission set up a list of crimes which it considered as criminal breaches of
the laws and customs of war. Amongst them were classical violations of the Hague
and Geneva Conventions, but also many crimes that have since been called crimes
against humanity, such as massacres, systematic terrorism, deliberate starvation of
civilians, enforced prostitution, forced labour of civilians or the internment of civi-
lians under inhuman conditions.5

Jurists, publicists, diplomats and members of governments were not able to
agree as to what exactly a war crime was. Almost all of them—at least amongst
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jurists of allied countries—agreed, however, that war crimes were punishable
offences against the laws and customs of war.6 Most jurists also agreed on the
fact that the trials in Leipzig and Constantinople, where a number of alleged
war criminals from Germany and the Ottoman Empire had been judged and
some of them even found guilty, had been far from satisfactory.7 It was therefore
important that a new way be found to deal with war criminals in the future, a way
which would be considered neither victor’s justice nor too lenient as in the case of
trials in Leipzig and Constantinople, but would be based on a truly international
criminal law.8 It was into this discussion that the young Raphael Lemkin
entered, when he began his studies at the law school of the University of Lwow
in the newly created state of Poland. According to his own testimony crimes
that the list of the responsibilities commission counted among war crimes were
one of the reasons for him to choose to study law in general and especially criminal
law. Although the persecution of Jews in the western provinces of Tsarist Russia,
probably also close to his home town of Bezewodene, would have been close at
hand,9 Lemkin was much more attracted to the fate of the Armenians, this prob-
ably due to the publicity given to the Armenians in Russian propaganda during
the war. Lemkin’s interest in the Armenian question was further raised, at least
according to his own testimony, by the trial of Soghomon Tehlirian, who had
assassinated the former grand vizier of the Ottoman Empire, Taalat Pasha.10 All
this raises the question as to the development of the international debate on poss-
ible future sanctions for war crimes during the interwar period and World War II.
It shows how Raphael Lemkin tried to participate in these debates. Lemkin having
studied law and criminal law as well as philology11 raises the question as to how
far Lemkin was influenced by the differing methods of law and philology.

Raphael Lemkin and the international debate on war crimes in the
interwar period

Already before the failure of the system of Versailles to come to terms with the
issue of the punishment of war crimes became clear, there were voices amongst
academics who demanded that an international criminal law, which was found
to be missing or at least to be incomplete, should be created or improved. In
1920 Maurice Travers, a French jurist and lawyer from Paris, published the first
volume of a multi-volume work on international criminal law. He criticized the
way the system of Versailles was dealing with the issue of the punishment of
war crimes and demanded that a precise legal basis should be laid, before any
further trials for war crimes could be held.12 On a proposal of the Belgian minister
of state and professor of natural and international law at the University of Louvain,
Édouard Descamps, the Advisory Committee of Jurists of the League of Nations
recommended the creation of an international court of justice to deal with crimes
constituting a breach of the international public order or the universal law of
nations—amongst which Descamps ranked war crimes as well as the crime to
wage war.13 Descamps’ proposal had not met with universal approval within
the Advisory Committee. Some had criticized that only national courts had the
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right to punish such crimes, while others such as Lord Phillimore claimed that only
war crimes could be punished, while waging war could not be considered a
crime.14 The Council of the League of Nations wanted to refer the matter to inter-
national organizations of law, but the Assembly decided that the time was not yet
ripe for the matter, not least because the majority of its delegates believed that
there was no such thing as international criminal law.15

Although the Descamps resolution, as it later became known, failed, it became
the starting point for the debate on the punishment of war crimes in the interwar
period. The first to take up the ideas of Descamps was Hugh H. Bellot, a British
lawyer and secretary-general of both the International Law Association and the
Grotius Society. Bellot, who had actively fought for the idea of the punishment
of war criminals during World War I,16 took up the idea of Lord Phillimore and
proposed the creation of an international criminal court to judge war crimes. At
the 31st meeting of the International Law Association in Buenos Aires in 1922
he criticized the war crimes trials held in Leipzig as unsatisfactory and claimed
that this was due to the fact that the trials had been held in national courts.
Further trials in national courts would only lead to conflicting judgements and
would always bear the stigma of national prejudice, something which was detri-
mental to the principle of justice. Therefore, an international criminal court to
judge war criminals—but not those responsible for making war—had to be
created.17 Bellot’s proposal did not meet with universal approval at the meeting
of the International Law Association in Buenos Aires, but a majority of the
members present asked Bellot to present a detailed proposal.18 Bellot submitted
his revised proposal, which concentrated on the punishment of war crimes and
offences contrary to the laws of humanity, at the 33rd meeting of the International
Law Association in Stockholm in 1924. After a lively debate the plenary session of
the conference referred Bellot’s proposal to an international committee of jurists
for redrafting.19 After a few changes—amongst them a widening of the jurisdic-
tion of the proposed court to other international crimes such as the breaching of
international treaties or the violation of punishable international obligations—
the proposal was finally accepted by a majority of the members at the 34th
meeting of the International Law Association in Vienna in 1926.20 After the
deaths of Hugh Bellot in 1928 and Lord Phillimore in 1929 the activities of the
International Law Association on the punishment of war crimes almost came to
a standstill. Wyndham Bewes, who succeeded Bellot as secretary-general of the
International Law Association, was not able to bring the idea up again in future
meetings of the organization and preferred to continue his activities within
other frameworks such as the Association Internationale de Droit Pénal.21

While English-speaking authors, such as Bellot and Phillimore, had dominated
the debate on the punishment of war crimes with their common law background in
the early 1920s, the lead passed on more and more to jurists with a legal back-
ground dominated by Roman law. Proposals for the punishment of international
crimes—amongst them war crimes as well as aggressive war, the abuse of
diplomatic privileges, common crimes committed during an occupation or the
spreading of false news endangering peace—were made at the meetings of the
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Interparliamentary Union in 1924 and 1925 in Berne and Washington, DC. They
did, however, not come from English-speaking jurists, but from Rumanian jurist
Vespasien Pella, Professor of Criminal Law at the University of Jassy.22

English-speaking academics began to move away from the issue of the punish-
ment of war crimes—and the crime of making war, if they accepted the existence
of such a crime—and concentrated more and more on the outlawry of war without
further reference to the issue of punishment.23 While the debates within the Inter-
parliamentary Union did not make much progress in the years between 1926 and
1931,24 the debate shifted more and more to jurists, who gathered at meetings of or
organized by the Association Internationale de Droit Pénal, an organization
largely dominated by specialists of criminal law from France, Belgium, Spain
and some of the new Eastern European countries, who were strongly influenced
by legal teaching from France.25 Amongst the leading figures of the Association
Internationale de Droit Pénal were Vespasien Pella from Rumania, Henri Donne-
dieu de Vabres and Jean-André Roux from France, Henri Carton de Wiart from
Belgium, Megalos Caloyanni from Greece and Emil Stanislaw Rappaport from
Poland. Although they did not all completely agree on all aspects of the punish-
ment of international crimes, their main aim was the same: to create a truly inter-
national criminal law which would make it possible to punish international crimes,
amongst which aggressive war was for many of them the most important.26

Raphael Lemkin finished his legal studies with his doctorate at the University of
Lwow in 1926 and the following year began to teach criminal law at the Free Uni-
versity of Warsaw. In 1928 he was appointed prosecuting attorney for Warsaw.27

In this context Lemkin met Emil Stanislaw Rappaport, Professor of Criminal Law
at the Free University of Warzaw and Judge at the Court of Review in Warsaw.
Rappaport was the president of the Polish Commission for International Juridicial
Cooperation and Vice President of the Association Internationale de Droit Pénal.28

The collaboration of the two men resulted amongst other things in the new Polish
Criminal Code of 1932 and the publication of a commentary on the new law
together with Janusz Jamontt.29 They were also both interested in comparative
criminal law as the publication lists of the two men show.30 It is therefore not sur-
prising that Lemkin also joined the Polish Commission for International Juridicial
Cooperation and the Association Internationale de Droit Pénal at some time after
1927.31 He was not a very active member of these two organizations, but it seems
clear from all indications available that he supported the main line taken by Pella
and Rappaport to find ways to punish international crimes—among them
especially aggressive war—by way of international criminal law, an international
criminal court or national criminal legislation.32

In 1927 the Polish Commission for International Juridicial Cooperation
organized the first international conference for the unification of criminal law in
Warsaw. The proposal for such a conference had come at the first general
meeting of the Association Internationale de Droit Pénal from Pella, who
became the secretary-general of the conference, which was in turn presided
over by Rappaport. At least officially Lemkin did not participate in the conference,
but it is nevertheless possible that he attended some of the meetings.33 The
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conference discussed a number of topics of criminal law and international criminal
law. In this context Rappaport and the Polish Commission for International Juri-
dicial Cooperation proposed that not only aggressive war, but also the propaganda
for aggressive war should be considered an international crime and that the
Warsaw Conference should name a commission to make proposals for a possible
implementation of the proposal on the diplomatic level.34 The conference
accepted Rappaport’s proposal. Amongst other things it also discussed the issue
of delicta juris gentium and declared the offences of piracy, counterfeiting of
coins, trade in slaves, trade in women and children, intentional use of instruments
capable of producing public danger, trade in narcotics and traffic in obscene
publications, crimes punishable anywhere under the principle of universal juris-
diction.35 At the following international conferences for the unification of criminal
law in Brussels in 1930 and Paris in 1931 the issue of the intentional use of instru-
ments capable of producing public danger was again taken up. Some delegates
from Eastern European countries proposed to subsume acts of terrorism under
this heading, but others, amongst them Rappaport and Lemkin, opposed such a
decision. Finally, the conference of Paris decided to refer the issue to a commis-
sion, which included Lemkin as one of its members.36 The commission presented
its findings at the fifth international conference for the unification of criminal law
in Madrid in 1933. A first report was presented by Jean-André Roux, the secretary-
general of the Association Internationale de Droit Pénal. He proposed to
concentrate on the aspect of terrorism and to try to fix minimal penalties in
national criminal law for this offence.37 Lemkin did not agree with Roux. In his
report submitted to the conference of Madrid he pointed to the fact that it was
not only necessary to fight terrorism on an international level, but that there
were other crimes that had to be dealt with by means of the principle of universal
jurisdiction, a principle promoted by Pella, Donnedieu de Vabres and Rappaport.38

To Lemkin it was clear that the principle of universal jurisdiction could not be
applied to all violations of international law. Only violations that were considered
“so particularly dangerous as to present a threat to the interests, either of material
nature or of a moral nature, of the entire international community”39 could be
considered crimes that should be judged anywhere according the principle of uni-
versal jurisdiction. Lemkin then referred to the decisions taken by the international
conferences for the unification of criminal law in Warsaw, Brussels and Paris and
pointed to the fact that terrorism did not constitute a legal concept, but rather
embraced a large variety of different criminal acts. Lemkin therefore pleaded
for a return to the original concept of the intentional use of instruments capable
of producing public danger, which was to include acts of barbarity, acts of
vandalism, provocation of catastrophes in and international interruption of inter-
national communications as well as the propagation of human, animal or vegetable
contagions. Further into his proposal Lemkin also pointed to violations of human
rights, acts of extermination and the destruction of culture and works of art as
violation, which had to be punished everywhere independently of the location
of such acts. Lemkin proposed an international convention to ensure the repression
of all these offences.40
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In the debate on the reports of Roux and Lemkin the former proposed to
concentrate on the issue of terrorism, because it had become a crime of an
international dimension and because it was not clear whether the intentional use
of instruments capable of producing public danger could really be considered
delicts in terms of international criminal law.41 Lemkin’s report was therefore
dropped from the agenda of the commission and not taken up in the full meetings
of the conference. From the official documents of the conference it seems that
Lemkin was not personally present at the conference, which may be one of the
explanations why there was almost no opposition to dropping Lemkin’s report.
Rappaport, who was unable to attend the meetings of the commission dealing
with the reports of Roux and Lemkin, did not voice any criticism to the dropping
of Lemkin’s report, although he had been critical of the proposals made at Brussels
and Paris. Probably this was due to the moderate version of the proposals the com-
mission made in relation to terrorism.42 Lemkin did not take up the subject again
before the beginning of World War II, probably also because of the fact that ter-
rorism became the dominant topic within the Association Internationale de Droit
Pénal and the League of Nations after the murder of Yugoslav King Alexander
and French Foreign Minister Louis Barthou in Marseilles on October 9, 1934.43

Although the Association Internationale de Droit Pénal had already set up a com-
mission of which Rappaport was a member, to deal with the issue,44 the League of
Nations decided to set up its own commission, which was, however, presided over
by the president of the Association Internationale de Droit Pénal, Henri Carton de
Wiart. Furthermore, Vespasien Pella was elected reporter of the commission and
prepared several drafts for a convention for the international repression of terror-
ism and the creation of an international criminal court.45 The draft conventions
that were finally adopted by an international conference in 1937 did, however,
not nearly go as far as Pella originally would have wished and neither included
the crime of aggressive war nor war crimes, as they had been defined by the
responsibilities commission in Versailles and accepted by Pella in 1925.46

Although Lemkin and Rappaport participated at the sixth international
conference for the unification of criminal law, which dealt with the issue of terror-
ism in Copenhagen in 1935,47 neither of them took a prominent part in the formu-
lation of the conventions for the repression of terrorism and for the creation of an
international criminal court. Nor did Poland sign any of the conventions, although
it had been represented at the conferences by Tytus Komarnicki and Lucien
Bekerman.48 Neither Rappaport nor Lemkin came back to the issues of aggressive
war or acts of barbarism, before the beginning of World War II. While Rappaport
became a victim of the German crimes in Poland and would therefore not come
back to the issue before the end of the war, Raphael Lemkin became involved
in the American efforts to pursue the war criminals of the new world war.49

The debate on the punishment of war crimes during World War II

When in September 1939 the German forces attacked Poland Raphael Lemkin was
drafted into the Polish Armed Forces and wounded. He nevertheless managed to
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escape first to Lithuania and then to Sweden, where he lectured for 18 months at
the law faculty of the University of Stockholm, mainly on the topic he had been
dealing with lately, finance law. At the same time he began to collect German
laws and decrees with respect to subject peoples and accumulated hundreds of
papers, which would later form the core of the documentation of his study Axis
Rule in Occupied Europe. Early in 1941 he was offered a contract with the law
school of Duke University, not least due to his friendship with Professor
Malcolm McDermott, whom he had met when the latter was serving as visiting
scholar at the universities of Warsaw and Cracow. Travelling through the Soviet
Union Lemkin finally arrived in the United States in the late summer of 1941.50

Although the war had not cut off his relationship with McDermott, he had lost
contact with all those with whom he had worked in the interwar period. Rappaport
had remained in Poland and was therefore not able to continue his work. Vespasien
Pella was in Rumania, an ally of Hitler Germany, and did also not contribute any
further studies to the issues of war crimes and aggressive war before the end of
the war. The same was also true of Henri Donnedieu de Vabres, who remained
in Vichy France after the fall of Paris in 1940. The net of the Association
Internationale de Droit Pénal had broken down with the beginning of the war,
not to be restored before 1945/1946.51 Others began to dominate the debate on
the punishment of war crimes, which from the beginning did not only concentrate
on the classical war crimes, but also on aggressive war and crimes that would later
be called crimes against humanity. It was, however, only after the fall of France
that the debate really began, although German barbarities in Poland became
known to the public in France and Britain from the beginning of the war in
1939. Ernst Joseph Cohn, an exiled German academic, who lived and taught in
Britain, was one of the first to address the issue of the punishment of war
crimes. He called for war crimes trials in the countries of the victims, while
opposing the inclusion of violations of international obligations—such as aggres-
sive war in violation of the Briand–Kellogg treaty—into the category of war
crimes, because such a proposal was “too far from practical politics and constitutes
therefore an unnecessary burden for the whole plan.”52 Others disagreed with
Cohn. The London International Assembly, an unofficial body of scholars
created under the auspices of the League of Nations Union by Viscount Robert
Cecil and other academics, such as Hans Kelsen and Albert Levy, stressed the
fact that aggression was considered an international crime and that therefore the
authors of the war had to be punished.53 Others, such as Sheldon Glueck or
George A. Finch, agreed with Cohn and argued against trials for the aggressors
under international law, contending that the effort would only confuse the much
clearer issue of liability for classical war crimes committed during the war.54

On the other hand, Glueck and to a lesser degree also Finch argued that not
only crimes in contravention to the Hague and Geneva Conventions should be
punished, but also crimes such as mass slaughter, the crimes against the Jews
and generally speaking all violations of the principles of criminal law observed
in civilized states.55 This view was also supported by other jurists such as
Manfred Lachs from the University of Cracow, Georg Lelewer, an exiled Austrian
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specialist on military law, Vaclav Benes, the nephew of the exiled president of
Czechoslovakia, or Aaron Naumovitch Trainin, Professor of Criminal Law at the
University of Moscow.56 Further topics discussed amongst jurists were the problems
of the jurisdiction for the punishment of war crimes (and possibly further war-related
crimes), of superior orders, of the principle of nullum crimen, nulla poena sine lege
or of the legitimacy of the aerial bombardment of civilian centres.57

There were of course different levels on which the debate took place. While gov-
ernment leaders were reluctant to take up the issue due to the fear of reprisals against
their prisoners of war, some members of Parliament, especially in Great Britain,
tried to bring it up in their respective chambers. Unofficial bodies such as the
London International Assembly and the International Commission for Criminal
Reconstruction and Development played an important role as well. The most
important body, however, was the United Nations War Crimes Commission,
which was finally created in 1943, almost a year after its creation had been
announced.58 Furthermore, leading journals especially in the fields of international
law, criminal law and political science as well as some books published by import-
ant authors such as Hans Kelsen, Sheldon Glueck or Aaron Naumovitch Trainin
played an important role, especially in order to press certain points upon which
no decision had yet been reached.59 There was an almost general agreement
amongst all the authors that those responsible for war crimes had to be punished.
Only very few authors were sceptical and criticized the idea of war crimes trials.60

Raphael Lemkin and the issue of war crimes and genocide, 1940–1945

Soon after Raphael Lemkin’s arrival in the United States the country found itself
involved in war as a consequence of the Japanese attack on Pearl Harbour. This
changed Lemkin’s situation dramatically, having been called by the US Army to
teach classes on military government at Charlottesville, Virginia. Furthermore,
the Board of Economic Warfare drafted him as a consultant. Lemkin never joined
the international debate on the punishment of war crimes before 1945, probably
because of his heavy workload, the fact that he had lost his scholarly network
and his determination to publish the documentation he had been collecting since
the beginning of World War II.61 In 1944 his book Axis Rule in Occupied Europe
was finally published and welcomed by most reviewers as a stunning indictment
of the crimes committed by all Axis governments and military during the war.62

When the Division of International Law of the Carnegie Endowment of
International Peace decided to publish Lemkin’s book, it did so with the aim on
the one hand to show the differences between the occupation policy of the
Allies and that of the Axis powers, not least by quoting American occupation
laws of the past. On the other hand, the Carnegie Endowment wanted to give
the “liberators of Nazi-occupied Europe” an idea of possible modes and agencies
of redress in order to repair the damage that had been done to persons and prop-
erty. Only after such a reparation had been done could a peaceful world founded
upon law and order be rebuilt.63 Lemkin was convinced that many of his potential
readers were inclined to believe that the Axis regimes could not possibly be as
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cruel and ruthless as they had been told so far. It was therefore important to show
the readers that the occupation of large parts of Europe had been marked by grave
outrages against humanity and international law as well as against human rights,
morality and religion and that the occupants had not even refrained from using law
to commit their crimes. The publication of a collection of occupation laws was
essential, Lemkin believed, for a clear understanding of the Axis regimes.64 To
a large extent Lemkin’s book was therefore a collection of those laws and
decrees, which he had collected from the time he had arrived in Sweden. It was
supplemented by a synthesis of the techniques of occupation and an analysis of
the regime in each occupied country. Although Lemkin made it clear that he
would also deal with the other Axis countries, his main focus was on Germany,
since this country had been and was the leader and main organizer of what
Lemkin called a system of occupation, to which the reader was introduced in
the first part of Lemkin’s book. Dealing with administration, police, law,
property, finance and labour, Lemkin wanted to show his reader how the
German authorities had organized their occupation of large parts in violation of
international law and that, following the example set by Bethmann–Hollweg in
1914, they had used a unilaterally utilitarian conception of law—law is what is
useful to the German nation—to give the impression of a legal behaviour.65

In the major part of the first section of his book Lemkin continued to work along
the lines that had dominated the interwar debate in the Association Internationale
de Droit Pénal. He not only discussed crimes committed as part of an occupation
policy by the police or military authorities as most others authors did, but he also
included aspects of property, finance and labour, which were not commonly dis-
cussed when dealing with the possible punishment of crimes committed during
the war. At that point of his analysis, however, Lemkin introduced a new
concept, which would influence not only the debate of the years to come on inter-
national law, but also on political and social science as well as on history.66 Start-
ing out by saying that “new conceptions require new terms,”67 Lemkin introduced
the term “genocide” and then went on to describe techniques of genocide in
various fields. Of course Lemkin did not claim to introduce a new category of
crime. His aim was rather to include a number of crimes that had so far be
described by various terms into one category. He therefore referred to the work
of several authors of the past such as James Wilford Garner’s study on Inter-
national Law and the World War or the report of the Responsibilities Commission
of the Paris Peace Conference as well as his proposal of 1933,68 but he refrained
from mentioning any occurrence of genocide in the past apart from wars of exter-
mination that for Lemkin had ended at the latest with the Thirty Years’ War.69

Lemkin’s focus was clearly on the crimes he was documenting in the third part
of his book and he recommended that the proposal he had made in 1933 should
be taken up again and genocide be prohibited by an international treaty as well
in time of war as in time of peace. Lemkin did not call for an international criminal
court to punish genocide, but rather demanded an agency vested with specific
powers—which Lemkin did not specify—to make sure that genocide and other
crimes of occupation would be prevented in the future. National courts should,
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however, be competent to try offenders for genocide according to the legal prin-
ciple of universal jurisdiction.70 In his book Lemkin does not give any reasons
for his introduction of the term genocide. At the beginning of his chapter on gen-
ocide he said that new conceptions require new terms, but later on made it clear
that the concept was not really as new as he claimed at the beginning. Although
there is no final proof, the authors of this article believe that it may be that
Lemkin decided to introduce the concept of genocide not least because he was
aware of the fact that it would be difficult to demand the prevention and punish-
ment of such a crime, if it was just included amongst others under the heading
of the intentional use of instruments capable of producing public danger that
had been used in the debate within the Association Internationale de Droit
Pénal and International Conferences for the Unification of Criminal Law.

The second part of Lemkin’s Axis Rule in Occupied Europe contains studies of
occupation of 17 countries or part of countries. In these chapters Lemkin gives an
overview of the administration, the judiciary, criminal law, issues dealing with
private property, public finance, labour and genocide legislation.71 In his third
part, which makes up more than half of the book, Lemkin then publishes documents
relating to the laws of occupation, i.e. statutes, decrees and other legal documents, all
listed by countries in which they were published.72 The issue of the punishment of
those responsible is almost not touched upon in Lemkin’s book, because he believed
that he would not be able to address the issue exhaustively. To Lemkin there was
more to redress than just the punishment of those responsible for international
crimes, as there were many political, economic, legal and moral considerations
that would need to be addressed in this context. Hitler and the Nazis were not the
only ones responsible for the gruesome crimes committed during the German and
Axis Occupation of Europe. The German people voluntarily assisted Hitler in the
scheme of world domination. Therefore, the United Nations would be faced with
the tremendous task of destroying what Lemkin called an “amalgamation of
master-race mythology and aggressive technology.”73 For Lemkin, whose plan for
a post-war Germany went even further than the ideas of the Henry Morgenthau,74

it was clear that the aggressive industrial potential of the German economy had to
be reduced and transformed into a more peaceful economic pattern marked by agri-
culture combined with a new theory of master morality, international law and true
peace.75 Although Lemkin came up with the new concept of genocide, the main
aim of his study was not conceptual, legal or historical. In its major parts it was a
documentation of the legal background of the crimes committed by Axis government
members and military forces during World War II. Although Lemkin was a lawyer
by training he did not speak much about the legal consequences of the crimes com-
mitted by Axis leaders, officers and soldiers. Trials for war crimes or for genocide
were not on Lemkin’s agenda in Axis Rule in Occupied Europe. Neither was the
book meant to be an analysis of genocide in its historical or legal context.
Lemkin’s main aim was to document the crimes that had been committed during
World War II, not least in order to use them later on as the basis for his further
work on international criminal law, which he assumed he would resume at the
end of the war.
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Nuremberg and the genocide convention

Towards the end of the war the international debate on the punishment of war
crimes centred on the question as to whether the main German war criminals
were to be punished by summary execution—a plan supported by Churchill and
Morgenthau—or by way of a trial before an international criminal court of what-
ever sort—a plan, which had the support of the majority of academics as well as of
the American Secretary of State for War, Henry Stimson.76 Lemkin only joined
the debate when the decision to hold war crimes trials had almost been taken.
He argued that Hitler and his associates were just common criminals that had to
be tried in allied military courts.77

Although the Allies had finally agreed on the principle of war crimes trials in
April 1945, there was much work ahead in setting up such trials. In America
Supreme Court Justice Robert H. Jackson was named head of the American
delegation for a conference in London in August 1945, where the Allies finally
agreed on a charter for an International Military Tribunal.78 Lemkin, who had
successfully influenced the American delegation’s view on the concept of criminal
organizations,79 joined the American prosecution team for the war crimes trials in
Nuremberg and became one of the legal advisors to US Chief Prosecutor
Jackson. Lemkin continued to work hard and hoped to have the concept of genocide
included into the indictment against the major war criminals, as the British
delegation had allegedly opposed the concept in London, saying that it was not
found in the Oxford Dictionary.80 Lemkin succeeded this time,81 but the court
did not take up the concept in its verdict, which was a great disappointment for
Lemkin.82 His determination to get his concept inscribed in international law
was, however, not broken. Already in spring 1946 he published an article in
the American Scholar, in which he tried to explain why it was necessary to
introduce the concept of genocide into international criminal law and to set up
an international convention for the prevention and punishment of genocide.83

Furthermore, he tried to renew his contacts with the Association Internationale de
Droit Pénal and published two articles in a special number of the association’s
journal devoted to the future of international criminal law after World War II.84

His aim now was to show the people concerned that genocide was a danger
for peace and that it exerted “an immediate and direct detrimental effect upon
countries other than those in which it is practiced.”85 In the consequence he
worked very hard within the United Nations to have genocide accepted as an
international crime and to set up an international convention on the prevention
and punishment of genocide. On December 9, 1948, Lemkin finally reached his
aim, when the UN General Assembly accepted the convention by a unanimous
vote.86

Conclusions

When in 1945 the major German war criminals were put on trial at the Inter-
national Military Tribunal, the charter of the tribunal as well as the indictment
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were concerned with three crimes: crimes against peace, war crimes and crimes
against humanity. All three of these categories had been discussed in the interwar
period and Raphael Lemkin had participated in this debate both as member of the
Polish Commission for International Juridicial Cooperation and the Association
Internationale de Droit Pénal. On the one hand, Lemkin joined the call of
Vespasien Pella and his colleague Emil Stanislaw Rappaport to create instruments
to punish aggressive war as well as the propaganda for aggressive war on an
international level according to the legal principle of universal jurisdiction. On
the other hand, both Rappaport and Lemkin were rather sceptic when the confer-
ences for the unification of criminal law in Brussels and Paris tried to narrow the
concept of the intentional use of instruments capable of producing public danger to
acts of terrorism. Only Lemkin, however, presented an alternative proposal. After
this proposal had been defeated neither Lemkin nor Rappaport participated in the
efforts of the Association Internationale de Droit Pénal to set up conventions for
the prevention of terrorism and the creation of an International Criminal Court.
World War II separated the two men that had worked together for about a
decade. While Rappaport remained in occupied Poland, Lemkin escaped to the
United States. During the war it was Lemkin’s aim to collect as much information
as possible on the German system of occupation. On the one hand, Lemkin’s aim
was legal, as he believed that Hitler and his associates had to be punished as
common criminals. His documentation was meant to support any indictment
brought up in this context. Lemkin, however, also believed that the German
crimes had to be documented for history, in order to prevent such crimes from
happening again in the future and in order to work as an argument for the
future codification of international criminal law. Lemkin’s work was therefore
the work of a lawyer and a philologist at the same time. It is in this context that
Lemkin developed the concept of genocide. Whether this was done on purpose
or by accident is not quite clear, but Lemkin had created a new and powerful
catchword for jurists as well as for philologists. After the UN General Assembly
had voted the Genocide Convention, Lemkin was found with tears in his eyes in
the Assembly chamber, to a large extent probably because of his family that had
been killed during the Holocaust.87 Perhaps there was another reason: Lemkin
seemed to have reached his aim and finally it was the concept of genocide that
was taking the place of the concept of the intentional use of instruments
capable of producing public danger formulated at the Warsaw Conference of
1927. Genocide now seemed to take the place as the most dangerous crime, a
place that in the debate on international criminal law of the interwar period had
first been occupied by the issues of war crimes and aggressive war and then by
the concept of terrorism.

Notes and References

1 Daniel Marc Segesser, “The international debate on the punishment of war crimes during the Balkan Wars
and the First World War,” 2004 Annual Meeting Session Papers of the American Historical Association
(Ann Arbor: UMI, 2004).

DANIEL MARC SEGESSER and MYRIAM GESSLER

464



2 For its report, see: Commission on the Responsibility of the Authors of the War and the Enforcement of
Penalties, “Report presented to the Preliminary Peace Conference,” American Journal of International
Law, Vol 14, 1920, pp 95–154.

3 Gary Jonathan Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals (Princeton: Princeton
University Press, 2000), pp 75–80, 83–88, 135–136; James F. Willis, Prologue to Nuremberg: The Politics
and Diplomacy of Punishing War Criminals of the First World War (Westport, CT: Greenwood Press, 1982),
pp 65–86, 177–181.

4 Johann Caspar Bluntschli, Das moderne Völkerrecht der civilisirten Staaten, 2nd edn (Nördlingen: Beck’sche
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